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In the Court of the Judicial Magistrate First Class, At Udalguri 

 

G.R. Case No- 536 of 2016 

U/S - 341/323/506/34  I.P.C. 

State of Assam 

-Vs.- 

Someswar Baishya/ANR 

....... Accused persons 

 

Present:-N.C.BHUYAN, AJS 

Judicial Magistrate 1st class, Udalguri 

Advocate appeared for the prosecution:- A.Pourel, Ld. APP. 

Advocate appeared for the defence:- D. K. Boro 

Date of Evidence: 21/12/16, 17/01/17, 04/02/17, 21/02/17, 

17/06/17 

Date of Argument: 30/06/17 

Date of Judgment:  07/07/17 

 

JUDGMENT 

 

The case of the prosecution is that on 16.05.2016 one Chandi Barman 

lodged one FIR before the O/C of Kaliagaon PS and alleged that at about 6:00 

PM on 15.05.2016 the member of the committee formed for the celebration of 

„Deoul Utsav‟ went to the house of the accused Sri Pradip Baishya to ask him for 

payment of contribution and then accused Sri Pradip Baishya said to their 

member of the committee namely Sri Kalpa Barman that he would not give 

contribution. The informant also alleged that as Pradip Baishya misbehaved with 

Kalpa Barman, there was the altercation between Kalpa Barman and Pradip 

Baishya and during that time Pradip Baishya embraced Kalpa Barman from back 

side. At that time accused Sri Someswar Baishya attacked Sri Kalpa Barman in his 

head with a „dao‟ and injured him severely. The informant also alleged that both 

the accused persons threatened Kalpa Barman that they would kill him in future.  
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On receipt of the F.I.R., O/C, Kalaigaon P.S. Case No.69/2016, U/S- 

341/326/506/294/34 I.P.C. was registered. Accordingly police went for 

investigation, examined witnesses, collected evidence and on completion of 

investigation finding sufficient materials u/s 341/323/506/294/34 I.P.C. against 

accused persons Someswar Baishya and Pradip Baishya submitted the Charge-

sheet against accused Someswar Baishya and Pradip Baishya. 

That upon receipt of the Charge sheet the Learned CJM Udalguri 

transferred the case to this court for disposal and this court on perusal of the 

Charge sheet and the other documents sent by the police u/s 173 Cr.P.C. found 

sufficient materials to proceed against accused persons Someswar Baishya and 

Pradip Baishya issued process against them. 

Accordingly accused persons Someswar Baishya and Pradip Baishya, 

appeared before the court. After that the necessary documents u/s 207 of Cr. 

P.C. were given to the accused persons Someswar Baishya and Pradip Baishya 

and considering the relevant documents and hearing both the parties, particular 

of the offences u/s 341/323/506/34 I.P.C. was read over and explained to 

accused persons Someswar Baishya and Pradip Baishya, to which they pleaded 

not guilty and claimed to be tried.   

During trial prosecution side examined only  eight witnesses who were 

cross examined by the defence. The prosecution declined to examine any other 

witnesses on their behalf and prayed for closing the evidence of the prosecution 

witnesses. Accordingly the evidence of the prosecution side was closed. The 

examination of the accused u/s 313 of Cr.P.C. was recorded as per law and kept 

with the record. I have heard the arguments of both the sides and perused the 

evidence on record.  

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

(i) Whether on 15.5.16 at about 6.00 pm accused persons Someswar 

Baishya and Pradip Baishya wrongfully restrained Kalpa Barman in 
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furtherance of their common intention and thereby committed the 

offence punishable u/s 341/34 IPC? 

(ii) Whether on 15.5.16 at about 6.00 pm  accused persons Someswar 

Baishya and Pradip Baishya threatened Kalpa Barman in 

furtherance of their common intention and thereby committed the 

offence punishable u/S 506/34 I.P.C? 

(iii) Whether on 15.5.16 at about 6.00 pm accused persons Someswar 

Baishya and Pradip Baishya voluntarily caused hurt Kalpa Barman 

in furtherance of their common intention and thereby committed 

the offence punishable u/S 323/34 I.P.C. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

For the sake of convenience all the points for determination are taken 

together for discussion.  

 PW 1 Chandi Barman deposed that he is the informant of the case. He 

knows the accused persons. About 8 months ago at about 6PM, his son Kalpa 

Jyoti Barman went to collect contribution for the “Deol” festival to be organized 

in the month of “ Jeth”. His son along with four friends went to the house of 

Pradip Baishya and then the wife of Pradip Baishya gave Rs.  100/- to his son 

then his son asked for Rs. 200/- as contribution. Then there was some 

altercation between his son and Pradip Baishya. At that time Someswar Baishya 

came and beat his son with dao in the head of his son. Pradip Baishya caught his 

son from his back. Then his son was taken to Mangaldoi Civil Hospital. His son 

got one stitch in his head. Later on he lodged the instant case. Police seized the 

Dao used in this alleged incident. 

 In the cross examination PW2 stated that he lodged the FIR on the next 

day of the incident. He did not go to the police station on the day of the incident. 

The place of occurrence is situated in front of his house. Kulson Nath, Anupam 

Deka, Simanta Baishya were with his son. They collected Rs. 100/- as 

contribution. Rs. 100/- was deducted from those persons who worked for the 

Deol Festival. Otherwise Rs. 200/- with the contribution. Jayanta Baishya, Karuna 
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Baishya, Tihu Baishya are the neighbour of the accused and they saw the 

incident. In the night of the incident police came to his house and also arrested 

the accused persons. He does not know who informed the police. It is not a fact 

that he did not say to police that accused Pradip Baishya caught his son and 

accused Someswar Baishya attacked his son with dao. Pradip Baishya is a 

labourer. It is not a fact that the accused persons did not beat his son. It is not a 

fact that his son demanded more money as contribution from accused persons. 

 PW 2 Kalpa Jyoti Barman deposed that she knows the informant as well 

as the accused persons. The incident took place about a year ago at 5/6 PM. 

She, Simanto Baishya, Kulen Sakia and Anupam Deka went to the house of the 

accused Pradip Baishya to collect contribution for the “Deol” festival to be 

organized in the month of last “Jeth”. Contribution was Rs. 100/- and Pradip 

Baishya was to give another Rs.100/- as fine as he did not go to the temple for 

work as directed by the local public. Accordingly she asked Pradip Baishya to give 

Rs. 200/- . Pradip Baishya gave her Rs. 100/- Pradip Baishya offered her Rs. 

100/- . As public decided not to take Rs. 100/- from those persons on whom Rs. 

100/- was imposed as fine, she did not accept Rs. 100/- from Pradip Baishya and 

they returned. Then Pradip Baishya rushed at them and altercated with them. 

Then Pradip Baishya gave her hand blows in her belly and then he caught her 

with both of his hand from her backside and then Someswar Baishya came and 

attacked her with a Dao in her head. Then she was dragged by both the accused 

persons to the house of Pradip Baishya but Madhbi Barman, Simanta Baishya 

saved her. Later on she was taken to Mangaldai Civil Hospital. Ultimately she was 

taken to GMCH.  

In the cross examination PW2 stated that there was a written proposal of 

by the public of their village so as to the contribution for Deol festival was 

concerned. She does not know whether necessary permission was taken for 

organizing Deol festival. Contribution for the Deol festival was Rs. 100/- . Many 

persons assembled at the place of occurrence on the day of the incident. As soon 

as she was attacked with a Dao, she became unconscious. So she cannot say 

exactly how many persons assembled at the place of occurrence on the day of 
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the incident.  Police called her to police station after one and half month of the 

incident. It is not a fact that she did not say to police that on the day of the 

incident, accused Pradip Baishya caught her from her backside and accused 

Someswar attacked her in her head with a Dao. It is not a fact she did not say to 

police that she was taking treatment in Guwahati. It is not a fact that the 

accused person did not beat her. It is not a fact that she has deposed falsely.  

PW 3 Kulendra Saikia deposed that he knows the informant as well as the 

accused persons. The incident took place on 15 May 2016 at about 5.30 PM. 

Kalpa Barman, Anupam Deka, Simanta Baishya went to collect contribution for 

Deol festival. They went to the house of many persons including house of Pradip 

Baishya. However the wife of Pradip Baishya said that Pradip Baishya went to 

bring cows and hence they went to the house of another person. After coming 

out of the house of that person he asked Kalpa Barman and Simanta Baishya to 

go to the house of Pradip Baishya to collect the contribution Rs. 100/- was 

already imposed on Pradip Baishya as fine, as he did not work for the temple as 

directed by the village people. Pradip Baishya was ready to give Rs. 100/- as 

contribution for the Deol festival but he was reluctant to pay Rs. 100/- as 

imposed as fine on him.  Then there was an altercation between Pradip Baishya 

and Kalpa Barman and during that time there was a fighting between Kalpa 

Barman and Pradip Baishya. During that moment Someswar Baishya came and 

attacked Kalpa Barman with a Dao in the head of Kapla Barman. Kalpa Barman 

fell down on the ground. Immediately he called 108 Ambulance Service. Kapla 

Barman was taken to Mangaldai Civil Hospital. Later on police came and found 

one Dao in the house of Someswar Baishya and took that Dao with them.  

In the cross examination PW3 stated that he was the secretary of the 

committee for the Deol festival. There was verbal agreement in the said 

committee to impose Rs. 100/- as contribution for the Deol festival they did not 

take any permission from any authority for organizing the Deol festival. Second 

time Kalpa and Simanta went to the house of accused Pradip Baishya. Anup and 

he went the house of another person. Initially he was not present. Police 

interrogated him on the day of the incident after half an hour of the incident. 
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Before lodging FIR there was a discussion among the village men and next day 

of the incident the FIR was lodged. It is not a fact that he did not say to police 

that accused Someswar attacked Kalpa in his head with a Dao. It is not a fact 

that Kalpa demanded more money from the accused. It is not a fact that Kalpa 

was not beaten by the accused. It is not a fact that he has deposed falsely. 

PW 4 Madhabi Barman deposed that she knows the informant as well as 

the accused persons. The incident took place on 15/03/16 at about 5 PM, Kalpa 

Barman, Someswar Barman went to the house of Pradip Baishya to collect the 

contribution for Deol festival. She was standing on the road. Initially she saw the 

altercation between Pradip Baishya and Kalpa Barman and during that process 

Someswar came and attacked Kalpa with a Dao in his head. As soon as Kalpa 

Barman was beaten, he fell down on the ground and then she took him on her 

lap. At the very time 108 ambulance service was called and Kalpa Barman was 

taken to hospital.  

In the cross examination PW4 stated that her house is adjacent to the 

house of Kalpa. Kalpa Barman is her nephew. At the time when there was 

alteration between Pradip Baishya and Kalpa Barman there was no other person. 

She does not know whether other person were present or not at the time when 

Someswar Baishya attacked Kalpa Barman with a Dao.  The family members of 

the Pradip Baishya and Someswar Baishya were present at the time of the 

incident. On hearing halla, the other persons came to the place of occurrence. 

Altercation between Pradip Baishya and Kalpa Barman took place in connection 

with the contribution for the Deol festival. It is not a fact that Kalpa Barman 

demanded more contribution then as decided by the local public. It is not a fact 

that she has deposed falsely. Police interrogate her on the day of incident.  

PW 5 Simanta Baishya deposed that  he knows the informant as well as 

the accused persons. The incident took place on 15th May 16. Kalpa Barman, 

Anupam Deka, Kulen Saikia and he went to collect the contribution for Deol 

festival to be organized on their village. They went to collect contribution for Deol 

festival to the house of Pradip Baishya. At that time the wife of Pradip Baishya 
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said by Pradip Baishya went to bring the cows and hence they came from the 

house opposite Pradip Baishya. Later on they saw Pradip Baishya taking cows to 

their house and hence he and Kalpa Barman went to the house of Pradip 

Baishya. Anupam Deka and Kulen Saikia went to the house of another person. 

Then they asked Pradip Baishya to give the contribution of Rs. 100 for the Deol 

festival and another Rs. 100/- as fine which was imposed Pradip Baishya as he 

did not work in the temple. Pradip Baishya gave them Rs. 100/- but he refused to 

give them of Rs. 100/- which was imposed on him as fine. Then they said to 

Pradip Baishya if he does not give Rs. 200/- they were not to take Rs. 100/-from 

him then Pradip Baishya was murmuring something to which one objected. Then 

Pradip Baishya pushed Kalpa Barman and then there was scolded between Pradip 

Baishya and Kalpa Barman. At that time Someswar Baishya came with a Dao and 

attacked Kalpa Barman in his head with that Dao. At that time Pradip Baishay 

was holding Kalpa Barman from his backside later on they called Ambulance and 

to take Kalpa Barman to Hospital.         

 In the cross examination PW5 deposed that at the time of the incident 

Madhabi Barman was standing at a distance from the place of occurrence. When 

he shouted other people came to the place of occurrence. The contribution of Rs. 

100/- and fine was Rs. 100/- they were used to collect Rs. 100/- as contribution 

Pradip Baishya poor person. It is not a fact that they demand more money from 

Pradip Baishya and hence there was altercation between them. There was no 

proposal in their village that Rs. 100/- will be imposed as fine who did not work 

in the Temple the accused are his relative. It is not a fact that he has deposed 

falsely.   

 PW 6 Anupam Deka deposed that he knows the informant as well the 

accused persons. The incident took place on 15th May 2016 at about 5:30/6 PM. 

Simanta and Kalpa went to the house of Pradip Baishya to collect contribution for 

Deol festival to be organized in their village. Kulen Saikia and he went in the in 

the house of another person. He heard the village woman shouting that 

Someswar Barman gave cut blows to Kalpa Barman. Then he and Kulen Saikia 

went to the place of occurrence and found Kalpa Barman was lying on the 
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ground. He saw blood in the body of Kapla Barman. Later on they called 

ambulance and took the Hospital.  

 In the cross examination PW6 deposed that at the time of incident he was 

at a distance of 100 meters from the place of occurrence. He did not see the 

incident.  

 PW 7 Nilakanta Chaudhury deposed that he knows the informant as well 

as the accused persons. At the time of the incident he was not present at the 

place of occurrence.  The incident took place 15/02/15. He heard that there was 

some dispute in connection with the collection of contribution for Deol festival in 

their village. He heard Someswar gave cut blows to Kalpa. Later on police came 

and seized one dao from the house of Someswar Baishya.  

 In the cross examination PW7 deposed that on the day of the incident he 

was not present at the place of occurrence. The father of Kalpa informed him 

about the incident. When father of the informant inform him about the incident 

he went to the place of occurrence met Kalpa and found in the bed. He did not 

see Kalpa. He put his signature in Ext 2 in Kalaigaon police station. He was asked 

to go to the police station. Today he has not seen the dao in the court.  

 PW 8 Mahendra Nath deposed that on 15/05/16 he was working as SI at 

Kalaigaon police station. On that day VDP secretary Naharbari namely Niladhar 

Chaudhury informed in the police station over phone that there was the dispute 

between Kalpa Barman and Someswar Baishya/ Pradip Baishya. Someswar 

Baishya and Pradip Baishya gave cut injury on the head of Kalpa Barman with a 

dao. Immediately O/C of Kalaigaon police station and he went to the place of 

occurrence. In the mean time the victim was taken to the hospital with the help 

108 ambulance. After that they visited the place of occurrence, took the 

statement of their witnesses. They also look for the accused persons but they did 

not find them in the village. However the dao which was used in the incident was 

found in the house of Someswar Baishya and same was seized in presence of the 

witnesses. He also drew sketch map for the place of occurrence. Later on both 

the accused persons were found at Kalaigaon and there were arrested. On 
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16/05/16 Chandy Baishya lodged one FIR in the police station and he asked by 

O/C Kalaigaon to investigate into the offence. After both the accused persons 

were forwarded to the court.  Later on the medical report of the victim was also 

collected. On completion of the investigation he submitted charge sheet under 

section 341/294/325/506/34 IPC against the above mentioned accused persons. 

 In the cross examination PW8 stated that the original abstract copy of the 

instant case is not sent to the court. The person from whom the seized articles 

was seized is not mentioned in the seizure list. The seized dao was not sent to 

forensic laboratory for examination. No blood stains, clothes was seized from the 

victim.  

At the very outset I would like to go through the relevant legal provisions.  

 

Section 319 Indian Penal Code defines Hurt.--Whoever causes bodily pain, 

disease or infirmity to any person is said to cause hurt. 

 

Section 323 Indian Penal Code lays down the Punishment for 

voluntarily causing hurt.--Whoever, except in the case provided for by 

section 334, voluntarily causes hurt, shall be punished with imprisonment of 

either description for a term which may extend to one year, or with fine which 

may extend to one thousand rupees, or with both. 

 

Section 339 of Indian Penal Code defines Wrongful restraint.--Whoever 

voluntarily obstructs any person so as to prevent that person from proceeding in 

any direction in which that person has a right to proceed, is said wrongfully to 

restrain that person. 

Exception.-The obstruction of a private way over land or water which a person in 

good faith believes himself to have a lawful right to obstruct, is not an offence 

within the meaning of this section. 
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Section-341 Indian Penal Code lays down the punishment for wrongful 

restraint:- Punishment for wrongful restraint. Whoever wrongfully restrains any 

person shall be punished with simple imprisonment for a term which may extend 

to one month, or with fine which may extend to five hundred rupees, or with 

both. 

In support of the case of the prosecution 8 (eight) PWs were examined.  

Out of the 8 (eight) PWs, PW-7 is the investigating officer. Out of the remaining 

7 (seven) PWs on perusal of their evidence it is found that PW-7 during his cross 

examination stated that on the day of the incident he was not present at the 

place of occurrence. Hence, the evidence of PW-7 is of no importance. On 

perusal of the case record it is found that PW-1 being the informant of the 

instant case has supported the content of the FIR. PW-1 stated that on the day 

of the incident initially there was altercation between Pradip Baishya and Kalpa 

Barman and during that time Sri Someswar Braman came and beat his son with 

„dao‟ in his head. PW-1 also stated that Pradip Baishya caught his son from back. 

So from the statement of PW-1 it is found that the most vital witness in the 

instant case is Kalpajyoti Barman. Kalpajyoti Barman was the victim in the instant 

case and he was examined as PW-2. PW-2 stated that on the day of the incident 

they went to the house of Pradip Baishya and asked him to pay Rs.100/- as 

contribution and another Ra.100/- as fine. PW-1 also stated that Pradip Baishya 

only offered him Rs.100/- and as a result he did not accept the same. And then 

there was the altercation between him and Pradip Baishya. PW-1 also stated that 

Pradip Baishya caught him from his back side and then Sri Someswar Barman 

came and attacked him with „dao‟ in his head and that Madhavi Barman and 

Simanta Baishya saved him.  

Now this Simanta Baishya is examined as PW-5 and he has corroborated 

Kalpa Barman in material particulars. Moreover, Simanta Baishya during his cross 

examination reaffirmed the fact that Madhavi Barman was standing at a nearby 

place from the place of occurrence. This Madhavi Barman is examined as PW-4. 

On careful reading of the statement of Madhavi Barman (PW-4) and Simanta 

Baishya (PW-5) it is found that both PW-4 and PW-5 have stated that on the day 
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of the incident initially there was the altercation between Pradip Baishya and 

Kalpa Barman and at that very moment Someswar Baishya attacked Kalpa 

Barman in his head with „dao‟. It is also found that defence could not impeach 

the credit of PW-2, PW-4 and PW-5 during their cross examination.  

Moreover the fact that on the day of the incident Simanta Baishya went 

with Kalpa Barman to the house of the accused is supported by PW-3 and PW-6 

as both PW-3 and PW-6 stated that on the day of the incident Simanta Baishya 

and Kalpa Barman went to the house of Pradip Baishya for collection of the 

contribution for the „Deoul Festival‟ to be organized in their village. So the 

presence of Simanta Baishya at the place of occurrence is beyond doubtful. 

During argument learned Counsel for the accused argued that had Kalpa 

Barman been attacked with „dao‟ then nature of injury would have been grievous 

and the nature of the weapon must be the sharp weapon. However, in the injury 

report of Kalpa Barman submitted by the medical officer from Mangaldai Civil 

Hospital, it is found that nature of the injury was simple and the nature of the 

weapon was blunt weapon. To this point learned APP A Paurrel argued that it is 

not necessary that if a person is attacked with a „dao‟ he should be attacked with 

the sharp side of the „dao‟, but a person may be attacked with the blunt side of 

the „dao‟. I have found merit in the argument of learned APP A Paurrel.                       

However, on perusal of the evidence on the record it is found that none 

of the witnesses has stated that on the day of the incident the accused persons 

threatened anyone and hence there is no material on the record to hold the 

accused persons guilty for the offence u/s-506/34 IPC. 

Section 34 IPC. Defines Acts done by several persons in furtherance of 

common intention.— 

When a criminal act is done by several persons in furtherance of the common 

intention of all, each of such persons is liable for that act in the same manner as 

if it were done by him alone. 
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 The true content of Section 34 IPC is that if two or more persons 

intentionally do an act jointly the position of law is just the same as if each of 

them has done it individually by himself.  

 The common intention implies pre arranged plan prior meeting of minds, 

prior consultation in between all the persons constituting the group.  

The manner in which the son of the informant was attacked by the 

accused persons clearly shows their common intention. 

So it is found that the prosecution has not been able to prove the guilt of 

the accused persons beyond reasonable doubt by adducing evidence. 

Prosecution has been able to prove that on the day of the incident Kalpa Barman 

was obstructed by the accused Pradip Baishya in order to prevent him from 

proceeding in the direction in which Kalpa Barman had the right to proceed and 

then accused Simanta Baishya attacked Kalpa Barman with a „dao‟.  

 

ORDER 

 

In view of the conclusion made above I hold the accused persons 

Someswar Baishya and Pradip Baishya not guilty of the offence u/s 506/34 IPC 

and set at liberty forthwith.  

However accused persons Someswar Baishya and Pradip Baishya are 

found guilty for the offence u/s 323/341/34 IPC and accused persons Someswar 

Baishya and Pradip Baishya are convicted for the offence u/s 323/341/34 IPC. 

Taking note of the facts and the circumstances of the instant case and in 

order to deter the accused persons from committing the same nature of offence I 

deem it fit not to give the benefit of the section 3/4 of The Probation Of 

Offenders Act, 1958. 

Keeping in view the nature and circumstances of the case, accused 

persons Someswar Baishya and Pradip Baishya are sentenced to undergo one 

month S/I for the offence committed u/s 323/34 IPC and accused persons 



13 
 

Someswar Baishya and Pradip Baishya are also sentenced to pay fine of Rs. 

500/- only each i/d to S/I for 5 days for the offence committed u/s 341/34 IPC.   

The already undergone period in jail by the accused persons shall be set 

of the against the sentence of imprisonment imposed on them today. 

A copy of the judgement be furnished to the accused persons free of 

cost. 

The bail bond of accused Someswar Baishya and Pradip Baishya are 

extended for a further period of 6 months from today as per provisions of Section 

437A, Cr.P.C as amended up to date.  

The judgment is delivered in the open Court under my hand and the seal 

of this court on this the 07thday of July, 2017. 

 

  

  

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 
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Appendix:- 

 

1. Prosecution witnesses  

 PW 1 Chandi Barman 

 PW 2 Kalpa Jyoti Barman 

 PW 3 Kulendra Saikia 

 PW 4 Madhabi Barman 

 PW 5 Simanta Baishya 

 PW 6 Anupam Deka 

PW 7 Nilakanta Chaudhury 

2. Defence witnesses  

None 

 

3. Prosecution exhibit.  

Ext. 1 FIR 

Ext. 2 Seizure list 

4. Defence exhibit. 

 None 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 


